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U.S. Customs Service 


General Notices 


CUSTOMS CONTACT FOR Y2K FAILURES 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Under the Y2K Act, each executive agency of the United 
States that has the authority to impose civil penalties on small business 
concerns is required to establish a point of contact to act as a liaison be- 
tween the agency and small business concerns regarding problems expe- 
rienced by small business concerns resulting from the transition of 
computer programs, devices, and systems from the year 1999 to the year 
2000. Small business concerns may contact the agency, through the 
agency point of contact, with regard to Y2K transition problems and 
compliance with Federal rules or regulations. This document an- 
nounces the contact person established by Customs for that purpose. 


FOR FURTHER INFORMATION CONTACT: Eula Walden, Deputy 
Trade Ombudsman, (202) 927-1440. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On July 20, 1999, the Y2K Act (Pub. L. 106-37; 113 Stat. 185)(the Act) 
was signed into law. Section 18 of the Act, codified at 15 U.S.C. 6617, pro- 
vides that each executive agency of the United States that has the au- 
thority to impose civil penalties on small business concerns is required 
to establish a point of contact to act as liaison between the agency and 
those small business concerns. Small business concerns may contact the 
agency liaison with respect to problems arising out of Y2K failures and 
compliance with Federal rules or regulations. (See 15 U.S.C. 6617(b).) 

Generally, problems arising out of Y2K failures are problems experi- 
enced by small business concerns that result from the failure of any 
computer program, device, system (including any computer system, 
computer microchip, or integrated circuit embedded in another device), 
software, firmware, or other set or collection of processing instructions 
caused by the transition from the year 1999 to the year 2000. (See 15 
U.S.C. 6602(2).) Under the Act, a small business concern facing a penal- 
ty for a first-time violation of a Federal rule or regulation caused by a 
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Y2K failure may obtain a waiver of that penalty upon meeting certain 
requirements, one of which is to report the first-time violation to the ap- 
propriate agency within 5 business days of its discovery by the small 
business concern. (See 15 U.S.C. 6617(d).) 

This document, in accordance with 15 U.S.C. 6617(b)(2), announces 
the identity of the Customs point of contact who will serve as liaison be- 
tween the agency and small business concerns. Small business concerns 
may contact Mr. Joseph M. Rees, Trade Ombudsman for the United 
States Customs Service, for purposes of addressing problems arising 
from Y2K failures and compliance with Federal rules or regulations. 
The telephone number for Mr. Rees is 202-927-1440. 


Dated: April 10, 2000. 


JOSEPH M. REES, 
Trade Ombudsman, 


Office of the Trade Ombudsman. 


QUARTERLY IRS INTEREST RATES USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS ON 
CUSTOMS DUTIES 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This notice advises the public of the quarterly Internal 
Revenue Service interest rates used to calculate interest on overdue ac- 
counts (underpayments) and refunds (overpayments) of Customs du- 
ties. For the quarter beginning April 1, 2000, the interest rates for 
overpayments will be 8 percent for corporations and 9 percent for non- 
corporations, and the interest rate for underpayments will be 9 percent. 


This notice is published for the convenience of the importing public and 
Customs personnel. 


EFFECTIVE DATE: April 1, 2000. 


FOR FURTHER INFORMATION CONTACT: Ronald Wyman, Ac- 
counting Services Division, Accounts Receivable Group, 6026 Lakeside 


Boulevard, Indianapolis, Indiana 46278, (317) 298-1200, extension 
1349. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
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shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621 and 6622. Section 6621 was amended (at para- 
graph (a)(1)(B) by the Inte al R Revenue Service Restructuring and Re- 


re 
form Act of 1998, Pub.L. 105-206, 112 Stat. 685) to provide different 
interest rates applicable to overpayments: one for corporations and one 
for non-corporations. The interest rate applicable to underpayments is 
not so bifurcated. 

The interest rates are based on the short-term Federal rate and deter- 
mined by the Internal Revenue Service | en on behalf of the Secretary 
of the Tre easury on a quarterly basis. The rates effective for a quarter are 


determined during the first-month period of the previous quarter. 

In Revenue Ruling 2000-16 (see, 2000-12 IRB 780, dated March 20, 
2000), the IRS determined the rates of interest for the third quarter of 
fiscal year (FY) 2000 (the period of April 1—June 30, 2000). The interest 
rate paid to the Treasury for underpayments will be the short-term Fed- 
eral rate (6%) plus three percentage points (3%) for a total of nine per- 
cent (9%). For corporate overpayments, the rate is the Federal 
short-term rate (6%) plus two percentage points (2%) for a total of eight 


percent (8%). For overpayments made by non-cor sundih ions, the rate is 
the Federal short-term rate (6%) p hus three percentage points (3%) fora 
total of nine percent (9%). These interest rates are subject to change for 
the fourth quarter of FY-2000 (the period of July 1—September 30, 
2000). 

For the convenience of the importing public and Customs personnel 
the following list of IRS interest rates used, covering the period from be- 
fore July of 1974 to date, to calculate interest on overdue accounts and 
refunds of Customs duties, is published in summary format. 


Prior to 

070174 063075 
070175 013176 
020176 013178 
020178 013180 
020180 013182 
020182 123182 
010183 063083 
070183 123184 
010185 063085 
070185 123185 
010186 063086 
070186 123186 
010187 093087 
100187 123187 
010188 033188 
040188 093088 
100188 033189 
040189 093089 
100189 033191 
040191 123191 
010192 033192 
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Corporate Overpayments 
Beginning Ending Underpayments Overpayments (Eff. 1-1-99) 
Date Date (percent) (percent) (percent) 


040192 093092 8 % 7% 
100192 063094 7% 6% 
070194 093094 8% 7% 
100194 033195 9% 8 % 
040195 063095 10 % 9% 
070195 033196 9% 8% 
040196 063096 8% 7% 
070196 033198 9% 8 % 
040198 123198 8% 7% 
010199 033199 1% 7% 6% 
040199 033100 8% 8% 7% 
040100 063000 9% 9% 8% 


Dated: April 10, 2000. 


RAYMOND W. KELLY, 
Commissioner of Customs. 


[Published in the Federal Register, April 14, 2000 (65 FR 20265)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 12, 2000. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO THE CONCEPT OF SALE FOR EXPORTATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of valuation ruling letter. 


SUMMARY: Pursuant to §625(c), Tariff Act of 1930 (19 U.S.C. 
§1625(c)(1), as amended by §623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to modify a ruling letter, HRL 546798 dated July 31, 
1998, concerning the appraisement of imported motor vehicles in which 
a sale for exportation was found to exist and any treatment previously 
accorded by the Customs Service to substantially identical transactions. 
Comments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before May 26, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Value Branch, 1300 Pennsylvania Avenue, N.W. Washington, 
D.C. 20229. Comments submitted may be inspected at the Office of Reg- 
ulations and Rulings, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Value 
Branch, Office of Regulations and Rulings (202) 927-2399. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under §484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirements is met. 

Pursuant to §625(c)(1), Tariff Act of 1930 (19 U.S.C. §1625(c)91)), as 
amended by §623 of Title VI, this notice advises interested parties that 
Customs intends to modify Headquarters Ruling Letter (“HRL’) 
546798 concerning the appraisement of imported motor vehicles in 
which a sale for exportation was found to exist pursuant to an estab- 
lished program where the merchandise was imported within six months 
after delivery. Customs has undertaken reasonable efforts to search ex- 
isting data bases for rulings in addition to the one identified. No further 
rulings have been found. Although in this notice Customs is specifically 
referring to one ruling, HRL 546798, This notice will cover any rulings 
on this merchandise which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice, should advise the 
Customs Service during this notice period. 

Similarly, pursuant to §625(c)(2), Tariff Act of 1920 (19 U.S.C. 
§1625(c)(2)), as amended by §623 of Title VI, Customs intends to revoke 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling to a third party to importations of 
the same or similar type of transaction, or the importer’s or Customs 
previous interpretation of the §402 of the Tariff Act of 1930, as amended 
by the Trade Agreements Act of 1979 (“TAA”: 19 U.S.C. §1401a). Any 
person involved in substantially identical transactions should advice 
Customs during this notice period. An importer’s failure to advise the 
Customs Service of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importer or their agents for importations of transac- 
tions subsequent to this notice. 
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In HRL 546798 dated July 31, 1998, Customs held that a refundable 
security deposit with respect to the importation of motor vehicles into 
the United States was not included within transaction value pursuant 
to §402(b) of the TAA. Although not an issue presented, HRL 547698 
also stated that a sale for exportation to the United States occurred pur- 
suant to an established program when the vehicles were imported with- 
in six months of delivery. This ruling is set forth as Attachment “A” to 
this document. Since the issuance of that ruling, Customs has had a 
chance to review the appraisement of the vehicles and has determined 
that a part of the appraisement analysis is unnecessary. 

Customs, pursuant to 19 U.S.C. §1625(c)(1), intends to modify HRL 
546798, and any other ruling not specifically identified to reflect proper 
appraisement analysis set forth in Proposed Headquarters Ruling Let- 
ter (“HRL’) 547686 (see “Attachment B” to this document). Additional- 
ly, pursuant to 19 U.S.C. §1625(c)(2), Customs intends to revoke any 
treatment previously accorded by the Customs Service to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: April 5, 2000. 


SANDRA BELL, 
Director, 
International Trade Compliance Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 31, 1998. 


RR:IT:VA 546798 MWM 


Category: Valuation 
CarRL D. CAMMARATA 


Law OFFICES OF GEORGE R. TUTTLE 
Three Embarcadero Center, Suite 1160 
San Francisco, CA 94111 


Re: Prospective Ruling Request for Porsch Cars North America, Inc. 


DEAR Mr. CAMMARATA: 
This is in response to your request of July 10, 1997 on behalf of Porsch Cars North 
America, Inc.(“PCNA”), regarding the dutiability of a refundable security deposit with re- 


spect to the importation of automobiles into the United States. We regret the delay in re- 
sponding. 


Facts: 


Counsel states that PCNA is an importer and authorized distributor of automobiles for 
resale in the United States. PCNA participates in a program called the “American Tourist 
Delivery Program.” The program allows an American customer, who is planning to travel 
as a tourist in Germany, to place an order with a PCNA dealer for automobile delivery at 
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the Porsch factory. The customer can then use the vehicle while in Europe, prior to ship- 
ping it to the United States. The program is designed for personal use of the vehicles only, 
it is not designed for commercial resale purposes. 

When a customer purchases a car through the American Tourist Delivery Program, he 
or she must sign the Tourist Delivery Program car order form. This form, submitted by 
counsel, indicates the specifications for the car, vehicle insurance and registration applica- 
tions, requested date of delivery and acknowledgment of release. The price of the car and 
other charges are listed on the form. Counsel also submitted the February 1998, Tourist 
Delivery Procedures Manual, which outlines the purchase process. 

According to counsel, when an order is placed, the dealership will collect a refundable 
deposit to cover the cost of the German “Value Added Tax.” (“VAT”)! In accordance with 
the Tourist Delivery Procedures Manual (February 1998), this tax is to be listed separately 
on the invoice as the VAT. This tax is levied on the automobile in the event that it is not 
exported to the United States. When the car is exported from Germany to Canada or the 
United States, the deposit, plus interest, is refunded to the customer. However, if the car is 
not exported to the United States or Canada, within six months of the date of delivery, the 
deposit is forfeited, and paid over to the German governmental authorities as the VAT. 

You indicate that when the U.S. customer takes delivery of the automobile in Germany, 
the VAT is not due to the German government, since the vehicle is sold for exportation to 
the United States and intended to be used temporarily in Europe before exportation. How- 
ever, if the tourist changes his or her mind and decides to keep or resell the vehicle in Ger- 
many, the VAT becomes due. If this occurs, the German tax authorities will collect the VAT 
from the German manufacturer, because it will be difficult to locate the tourist and/or ve- 
hicle to collect the tax. To the manufacturer passe the expense onto PCNA, who, in turn, 
uses the customer’s security deposit to satisfy the expense. 

When the customer exports the vehicle from Germany, the act of exportation both al- 
leviates the German requirement of the VAT and satisfied the PCNA condition precedent 
for the refund of the deposit (plus interest). However, until PCNA is notified by the Pre 
Delivery Inspection Center that the car has arrived in the United States, the refund, with 
interest, will not be issued.” In addition, if the customer fails to properly export the tourist 
vehicle to the U.S. or Canada, the deposit will be forfeited. 


Issue: 


Whether the refundable security deposit should be included in the transaction value of 


the imported vehicles, assuming transaction value is applicable as a means of appraise- 
ment. 


Law and Analysis: 


The preferred method of appraisement is transaction value. Transaction Value is de- 
fined in §402, Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA: 
19 U.S.C. §1401a), as the price actually paid or payable for the merchandise when sold for 
exportation to the United States, plus amounts for items specifically enumerated in 
§402(b)(1) of the TAA. 

The term” price actually paid or payable” is defined in §402(b)(4)(A) as: 


“* * * the total payment (whether direct or indirect, and exclusive of any costs, 
charges, or expenses incurred for transportation, insurance, and related services inci- 
dent to the international shipment of the merchandise from the country of exporta- 
tion to the place of importation in the United States) made, or to be made, for 
imported merchandise by the buyer to, or for the benefit of the seller.” 


Although you have not inquired about the use of transaction value, it may become an 
issue with regard to certain customers. Depending upon the extended period of time that a 
U.S. customer uses the vehicle abroad, there may not be and “exportation to the United 
States” at the time of the sale. This would eliminate the use of transaction value. 

For example, we have held that a vehicle that is purchased in a foreign country, and used 
for an extended period of time, prior to its exportation, cannot be considered to have been 
sold for export to the United States. See, Headquarters Ruling No. 542962 dated, Decem- 
ber 29, 1982 and 543210, dated April 11, 1984. However, in this case, you indicate that if 


1 While counsel indicates that the deposit is collected at the time an order is placed, the Tourist Delivery Procedures 
Manual (February 1998) indicates that the deposit is collected when the vehicle is paid for in full. See, p. 4 § I. 


2 See, Tourist Delivery Procedures Manual (February 1998), page 4 § I. 
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the car is not exported within six months of the date of delivery, the deposit is forfeited and 
paid over to the German governmental authorities as the VAT. Therefore, for purposes of 
this decision, we assume that the vehicles are imported within six months of delivery. 
Based on this assumption, and the additional facts presented regarding the American 
Tourist Delivery Program, we are satisfied that the vehicles in question are sold for ex- 
portation to the United States. 

In Caterpillar, Inc., v. United States, 941 F. Supp. 1241 (1996), appeal dismissed, CIT, 
Slip Op. 96-158 (1997), Caterpillar, Inc., purchased truck components from a British com- 
pany. The merchandise was not exported immediately following payments, but remained 
in the seller’s inventory for up to five months. The British government assessed a VAT 
upon the sale of the merchandise. The invoice from the seller to Caterpillar, Inc., included 
an amount for the merchandise and a separate amount for the VAT. Subsequently, Cater- 
pillar, Inc., received full refunds directly from the British government of all the VAT pay- 
ments. In that case the Court held that the VAT sums remitted by, and then subsequently 
refunded, by the British government, were not to be included in the transaction value of 
the imported merchandise. 

We agree with your conclusion that the security deposit should not be included in the 
transaction value of the imported vehicles. The amount deposited will be refundable to the 
customer upon the arrival of the vehicle into the United States. In addition, the VAT 
amount is to be separately stated on the invoice per the Tourist Delivery Procedures 
Manual (February 1998). Further, the VAT deposit will be paid to the German govern- 
ment only if the vehicle is not imported into the United States within six months. 
Holding: 

Based on the relevant factors and documents submitted, the refundable security depos- 
it or a VAT should not be included in the transaction value of the imported vehicle, assum- 
ing the vehicles are imported within six months of delivery. 

THOMAS L. LOBRED, 


Acting Director, 
International Trade Compliance Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


RR:IT:VA 547686 KCC 


Category: Valuation 
Mr. CARL D. CAMMARATA 


GEORGE R. TUTTLE, PC 

Three Embarcadero Center, Suite 1160 

San Francisco, CA 94111 

Re: Modification of HRL 546798; Porsche Cars North America, Inc.; VAT refund. 
DEAR Mr. CAMMARATA: 

This decision concerns Headquarters Ruling Letter (HRL) 546798 dated July 31, 1998, 
issued to you on behalf of Porsche Cars North America, Inc. (“PCNA”). In HRL 547698, we 
determined that a refundable security deposit with respect to the importation of motor 
vehicles into the United States was not included within transaction value. Although not 
an issue presented, HRL 547698 also stated that a sale for exportation to the United States 
occurred pursuant to the American Tourist Delivery Program when the vehicles were im- 
ported within six months of delivery. We have reviewed HRL 547698 and determined that 
it should be as follows. 

Facts: 


You stated that PCNA is an importer and authorized distributor of motor vehicles for 
resale in the United States. PCNA participates in a program called the “American Tourist 
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Delivery Program” (“Program”). The Program allows a U.S. customer, who is planning to 
travel as a tourist in Germany, to place an order with a PCNA dealer for automobile deliv- 
ery at the Porsche factory. The customer can then use the vehicle while in Europe, prior to 
shippingit to the U.S. The program is designed for personal use of the vehicles only, it is not 
designed for commercial resale purposes. 

When acustomer purchases a car through the Program, he or she must sign the Tourist 
Delivery Program “car order form.” This form, submitted by counsel, indicates the specifi- 
cations for the car, vehicle insurance and registration applications, requested date of deliv- 
ery and acknowledgment of release. The price of the car and other charges are listed on the 
form. You also submitted the February 1998, Tourist Delivery Procedures Manual, which 
outlines the purchase process. 

According to you, when an order is placed, the dealership will collect a refundable depos- 
it to cover the cost of the German “Value Added Tax.” (“VAT”). In accordance with the 
Tourist Delivery Procedures Manual (February 1998), this tax is to be listed separately on 
the invoice as the VAT. This tax is levied on the automobile in the event that it is not ex- 
ported to the United States. When the car is exported from Germany to Canada or the 
United States, the deposit, plus interest, is refunded to the customer. However, ifthe car is 
not exported to the United States or Canada, within six months of the date of delivery, the 
deposit is forfeited, and paid over to the German governmental authorities as the VAT. 

You indicate that when the U.S. customer takes delivery of the automobile in Germany, 
the VAT is not due to the German government, since the vehicle is sold for exportation to 
the United States and intended to be used temporarily in Europe before exportation. How- 
ever, if the tourist changes his or her mind and decides to keep or resell the vehicle in Ger- 
many, the VAT becomes due. If this occurs, the German tax authorities will collect the VAT 
from the German manufacturer. The manufacturer passes the expense onto PCNA, who, 
in turn, uses the customer’s security deposit to satisfy its expense. 

When the customer exports the vehicle from Germany, the act of exportation both al- 
leviates the German requirement of the VAT and satisfies the PCNA condition precedent 
for the refund of the deposit (plus interest). However, until PCNA is notified by the Pre 
Delivery Inspection Center that the car has arrived in the United States, the refund, with 
interest, will not be issued. In addition, if the customer fails to properly export the tourist 
vehicle to the U.S. or Canada, the deposit will be forfeited. 


Issue: 


Whether the refundable security deposit should be included in the transaction value of 
the imported vehicles. 


Law and Analysis: 

The preferred method of appraisement is transaction value. Transaction Value is de- 
fined in §402, Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (“TAA”: 
19 U.S.C. §1401a), as the price actually paid or payable for the merchandise when sold for 


exportation to the United States, plus amounts for items specifically enumerated in 
§402(b)(1) of the TAA. 


The term “price actually paid or payable” is defined in §402(b)(4)(A) as: 


the total payment (whether direct or indirect, and exclusive of any costs, charges, or 
expenses incurred for transportation, insurance, and related services incident to the 
international shipment of the merchandise from the country of exportation to the 
place of importation in the United States) made, or to be made, for imported merchan- 
dise by the buyer to, or for the benefit of the seller. 


In Caterpillar, Inc., v. United States, 20 C.1.T. 1169, 941 F Supp. 1241 (CIT 1996), Cater- 
pillar, Inc., purchased truck components from a British company. The merchandise was 
not exported immediately following payments, but remained in the seller’s inventory for 
up to five months. The British government assessed a VAT upon the sale of the merchan- 
dise. The invoice from the seller to Caterpillar, Inc., included an amount for the merchan- 
dise and a separate amount for the VAT. Subsequently, Caterpillar, Inc., received full 
refunds directly from the British government of all the VAT payments. In that case the 
Court held that the VAT sums, remitted to and the subsequently refunded by the British 
government, were not to be included in the transaction value of the imported merchan- 
dise. 

We agree with your conclusion that the security deposit should not be included in the 
transaction value of the imported vehicles. The amount deposited will be refundable tothe 
customer upon the arrival of the vehicle into the United States. In addition, the VAT 
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amount is to be separately stated on the invoice per the Tourist Delivery Procedures 
Manual (February 1998). Further, the VAT deposit will be paid to the German government 
only if the vehicle is not imported into the United States within six months. 

Holding: 


Assuming transaction value is the appropriate method of appraisement and based on 
the evidence available, the refundable security deposit or a VAT should not be included in 
the transaction value of the imported vehicle. 

HRL 546798 dated July 31, 1998, is modified as set forth above. 

SANDRA BELL, 
Director, 
International Trade Compliance Division. 


PROPOSED MODIFICATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
WOMEN’S PONCHO-LIKE GARMENT 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter and treatment relating to the classification of a women’s poncho- 
like garment. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
modify one ruling relating to the tariff classification, under the Harmo- 
nized Tariff Schedule of the United States (HTSUS), of a women’s pon- 
cho-like garment. Similarly, Customs proposes to revoke any treatment 
previously accorded by it to substantially identical merchandise. Com- 
ments are invited on the correctness of the intended actions. 


DATE: Comments must be received on or before May 26, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textiles Branch, 1300 Pennsylvania Avenue, N.W., Washing- 
ton, D.C. 20229. Submitted comments may be inspected at the same 
location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textiles 
Branch: (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
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and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to modify one ruling relating to 
the tariff classification of a women’s poncho-like garment. Although in 
this notice Customs is specifically referring to one New York Ruling Let- 
ter (NY), this notice covers any rulings on this merchandise which may 
exist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing data bases for rulings in addition to 
those identified. No further rulings have been found. Any party who has 
received an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should advise Customs during this notice 
period. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs in- 
tends to revoke any treatment previously accorded by Customs to sub- 
stantially identical merchandise. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the HTSUS. Any person involved with 
substantially identical merchandise should advise Customs during this 
notice period. An importer’s failure to advise Customs of substantially 
identical merchandise or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importers or their 
agents for importations of merchandise subsequent to this notice. 

In NY E83959, dated July 26, 1999, a women’s poncho-like garment 
was classified under heading 6110, HTSUS, as a pullover sweater. NY 
E83959 is set forth as “Attachment A” to this document. 

Customs has determined that the women’s poncho-like garment is 
not a pullover sweater and is classifiable under heading 6102, HTSUS, 
which provides for women’s capes and similar articles. Proposed HQ 
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963877 revoking NY E83959 is set forth as “Attachment B” to this docu- 
ment. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
E83959, as appropriate, and any other ruling not specifically identified 
to reflect the proper classification of the merchandise pursuant to the 
analysis set forth in proposed HQ 963877, supra. Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treatment pre- 
viously accorded by Customs to substantially identical transactions. Be- 
fore taking this action, consideration will be given to any written 
comments timely received. 


Dated: April 11, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToms SERVICE, 
New York, NY, July 26, 1999. 


CLA-2-61:RR:NC:TA:359 E83959 
Category: Classification 


Tariff No. 6102.10.0000 and 6110.10.2080 
Ms. JILL A. NEDER 


Evans, Woops & CAULFIELD, INC 

20 West Lincoln Avenue 

Valley Stream, NY 11580 

Re: The tariff classification of two women’s garments from China. 
DEAR Ms. NEDER: 

In your letter dated June 28, 1999, on behalf of CRS Int’1, 3027 Route 9, Cold Spring, NY, 
you requested a tariff classification ruling. 

The submitted samples, styles ISF9901 and ISF9933, are two women’s garments that 
are constructed from 100% cashmere, knit fabric. Style ISF9901 is a hooded poncho that 
extends to the waist area and features a front hand warmer pocket on the lower portion of 
the front panel, which has an inner self fabric tie. The tie can be secured around the waist 
to make the garment fitted in the front. The garment has a hemmed bottom. 

Style ISF9933, a cape-like garment, is a loose fitting turtleneck pullover that extends 
below the waist and has 14 inch side slits. The garment features rib knit cuffs, creating the 
appearance of batwing sleeves. 

Your samples are being returned. 

The applicable subheading for the poncho will be 6102.10.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for women’s overcoats * * * capes 
* * * and similar articles, knitted, other than those of heading 6104: of wool or fine animal 
hair. The duty rate will be 62.1 cents/kg + 18.2% ad valorem. 

The applicable HTS subheading for the pullover will be 6110.10.2080, which provides 
for women’s sweaters, pullovers * * * and similar articles, knitted: of wool or fine animal 
hair: wholly of cashmere: other. The duty rate will be 5.8% ad valorem. 

The poncho falls within textile category designation 435. The pullover falls in category 
446. Based upon international textile trade agreements products of China are subject to 
quota and the requirement of a visa. 
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The designated textile and apparel categories and their quota and visa status are the 
result of international agreements that are subject to frequent renegotiations and 
changes. To obtain the most current information, we suggest that you check, close to 
the time of shipment, the U.S. Customs Service Textile Status Report, an internal is- 
suance of the U.S. Customs Service, which is available at the Customs Web Site at 
WWW.CUSTOMS.USTREAS.GOV In addition, the designated textile and apparel catego- 
ries may be subdivided into parts. If so, visa and quota requirements applicable to the sub- 
ject merchandise may be affected and should also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Mike Crowley at 212-637-7077. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963877 SS 
Category: Classification 


Tariff No. 6102.10.1000 
Ms. JILL A. NEDER 


Evans, Woops & CAUFIELD, INC. 
20 West Lincoln Avenue 
Valley Stream, NY 11580 


Re: Modification of NY E83959; Classification of a women’s garment; Poncho-like gar- 
ment; Women’s capes, cloaks and similar articles; Heading 6102, HTSUSA; Not a 
pullover sweater; Not heading 6110, HTSUSA. 


Dear Ms. NEDER: 

This letter is pursuant to Headquarter’s reconsideration of New York Ruling Letter 
(NY) E83959, issued to you on behalf of your client, CRS International, dated July 26, 
1999, concerning the classification under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) of a women’s garment manufactured in China. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the women’s garment, Style ISF9933, in subheading 6110.10.2080, 
HTSUSA, is incorrect. As such, NY E83959 is modified pursuant to the analysis which fol- 
lows below. 

Facts: 
In NY E83959, the garment at issue was described as follows: 


Style ISF9933, a cape-like garment, is a loose fitting turtleneck pullover that ex- 
tends below the waist and has 14 inch side slits. The garment features rib knit cuffs, 
creating the appearance of batwing sleeves. 
The garment was constructed from 100 percent cashmere knit fabric. Except for the at- 
tached cuffs, the garment closely resembled a poncho or Mexican Serape. In NY E83959, 
the style ISF9933 was classified under heading 6110, HTSUSA, as a pullover sweater. 
Issue: 
What is the proper classification of the women’s garment under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA)? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 
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provides that classification shall be determined according to the terms of the headings of 
the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied. The Explanatory Notes (EN) 
to the Harmonized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 
Heading 6102, HTSUSA, provides for “[w]omen’s or girls’ overcoats, carcoats, capes, 
cloaks, anoraks (including ski-jackets), windbreakers and similar articles, knitted or cro- 
cheted, other than those of heading 6104.” The EN to heading 6102 state that the provi- 
sions of the EN to heading 6101 apply mutatis mutandis to the articles of the heading. The 
EN to heading 6101 state that the heading covers a category of garments characterized by 
the fact that they are generally worn over all other clothing for protection against weather. 
The EN also state that the heading specifically covers “capes including ponchos.” 
We note the following dictionary definitions: 


Cape—sleeveless outer garment of any length hanging loosely from the shoulders; 
usually covering back, shoulders, arms. The Fashion Dictionary—Mary Brook Pick- 
en, Revised, Funk & Wagnalls, New York. 


Poncho—(1) fashion item shaped like a square or small oblong blanket with a hole in 
the center for the head, frequently fringed; (2) Utilitarian garment consisting of wa- 
terproof fabric witha slash in the center for the head; when worn it was used asa rain 
cape, when not worn it could be used as a * * * blanket. Dictionary of Fashion—Char- 
lotte Mankey Calasibetta, Second Edition, Revised, Fairchild Books, New York. 


Customs has recognized that capes and ponchos belong within headings 6101 and 6102, 
HTSUSA, when knitted or crocheted, and headings 6201 and 6202, HTSUSA, when not 
knitted or crocheted. In Headquarters Ruling Letter (HQ) 085964, dated February 9, 
1990, Customs classified a knit cape under heading 6102, HTSUSA. The cape was worn 
over other wearing apparel for warmth and extended from the neck to approximately the 
mid-thigh in front and back and to the hips at the sides. In HQ 086974, dated August 3, 
1990, Customs classified another cape under heading 6102, HTSUSA. The cape was 
knitted in one continuous rectangular piece and had a slit at one end up to the midpoint of 
the piece which allowed the article to be draped around the neck to cover the body and 
shoulders. It also had a ruffle along the entire edge of the garment. In HQ 086610, dated 
March 16, 1990, Customs classified a woven poncho under heading 6202, HTSUSA. The 
poncho was described as being rectangular in shape with side openings. Furthermore, nu- 
merous ponchos described as pullover garments which lacked armholes and hung freely 
from the shoulder have been classified under headings 6101, 6102, 6201 and 6202, HTSU- 
SA. See NY 802345, dated October 14, 1994; NY 806059, dated January 31, 1995; NY 
857566, dated November 19, 1990; District Ruling Letter (PD) A87576, dated October 10, 
1996; PD C87773, dated May 20, 1998; NY C88576, dated June 18, 1998; NY E85191, 
dated August 26, 1999 and NY E86319, dated September 24, 1999. 

A variety of articles similar to capes and ponchos have also been classified under head- 
ings 6101, 6102, 6201 and 6202, HTSUSA. In NY 880439, dated December 16, 1992, Cus- 
toms classified a poncho described as “sleeveless with over sized armholes” under heading 
6202, HTSUSA. The armholes extended past the shoulders and covered part of the upper 
arm, giving the garment a “cape-like” effect. The garment also had a U-shaped neckline 
and bottom hem trimmed with fringe. In NY A88757, dated November 1, 1996, Customs 
classified a “Shaw Poncho Scarf” as a cape. The cape had a full frontal opening with an 
attached scarf and three button and loop fasteners at the neck. The cape was sleeveless, 
hung loosely from the shoulders and had twisted fringe at the end. 

Customs does not find that the sleeve endings or turtleneck features on the subject gar- 
ment preclude classification under heading 6102, HTSUSA. Customs has classified sever- 
al ponchos with tightening around the wrists under the headings for capes and ponchos. In 
PD A87576, dated October 10, 1996, Customs classified a poncho described as having long 
sleeves with rib knit cuffs under heading 6202, HTSUSA. In NY 854201, undated, Cus- 
toms classified a poncho described as having long sleeves with hook and loop type fasten- 
ers on the sleeve cuffs under heading 6201, HTSUSA. The sleeve endings or cuffs on the 
instant garment serve to secure the garment on the body similar to side fasteners on other 
ponchos previously classified under heading 6102, HTSUSA. See HQ 086610 (cited above) 
and NY A84526, dated June 28, 1996. Additionally, Customs has classified ponchos with a 
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variety of neck treatments or hoods under heading 6102, HTSUSA. See HQ 086610, NY 
A88757 and PD A84526 (cited above). 

Customs believes that the instant garment should be classified in the appropriate provi- 
sion for a garment which is similar to a women’s knitted cape. Its body length, which cov- 
ers the upper torso from the neck to the shoulders and extends below the waist, combined 
with the closely knit fabric of man-made and wool fibers provide the wearer with protec- 
tion from cold weather. Furthermore, the appearance of the garment, with its pullover na- 
ture, open sides, blanket-like appearance and fringe, satisfies the dictionary 
understanding of a poncho, which is included in heading 6102, HTSUSA. Customs does 
not believe that this garment is a pullover sweater classifiable under heading 6110, 
HTSUSA, because it has features uncharacteristic of a sweater such as lack of sleeves or 
armhole openings and open sides. Furthermore, Customs does not believe that the gar- 
ment is considered in the trade to be a sweater. Accordingly, we find that the subject mer- 
chandise should be classified as a garment similar to a women’s knitted cape under 
heading 6102, HTSUSA. 


Holding: 

Women’s poncho-like garment Style ISF9933 is classifiable under subheading 
6102.10.1000, HTSUSA, which provides for “Women’s or girls’ overcoats, carcoats, capes, 
cloaks, anoraks (including ski-jackets), windbreakers and similar articles, knitted or cro- 
cheted, other than those of heading 6104: Of wool or fine animal hair.” The general column 


one duty rate is 60.9 cents per kilogram plus 17.8 percent ad valorem. The textile quota 
category is 435. 


NY E83959 is hereby modified. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION AND REVOCATION OF RULING 
LETTERS AND TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF SHOE ACCESSORIES 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed modification and revocation of tariff clas- 


sification ruling letters and treatment relating to the classification of 
shoe accessories. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
modify two rulings and revoke one ruling relating to the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of shoe accessories. Similarly, Customs proposes to revoke 
any treatment previously accorded by it to substantially identical mer- 


chandise. Comments are invited on the correctness of the intended ac- 
tions. 


DATE: Comments must be received on or before May 26, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textiles Branch, 1300 Pennsylvania Avenue, N.W., Washing- 
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ton, D.C. 20229. Submitted comments may be inspected at the same 
location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textile 
Branch: (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI , this notice advises 
interested parties that Customs intends to modify two rulings and re- 
voke one ruling relating to the tariff classification of shoe accessories. 
Although in this notice Customs is specifically referring to two Head- 
quarters Rulings Letters (HQ) and one New York Ruling Letter (NY), 
this notice covers any rulings on this merchandise which may exist but 
have not been specifically identified. Customs has undertaken reason- 
able efforts to search existing data bases for rulings in addition to those 
identified. No further rulings have been found. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise Customs during this 
notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 
(19 U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by Customs to sub- 
stantially identical merchandise. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a third 
party, Customs personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise, or the importer’s or Customs 
previous interpretation of the HTSUS. Any person involved with sub- 
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stantially identical merchandise should advise Customs during this no- 
tice period. An importer’s failure to advise Customs of substantially 
identical merchandise or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importers or their 
agents for importations of merchandise subsequent to this notice. 

In HQ 086055, dated January 9, 1990, HQ 952170, dated December 
23, 1992, and NY A89942, dated December 6, 1996, shoe accessories 
were classified under headings 6117 and 6217, HTSUS, as other made 
up clothing accessories. HQ 086055 is set forth as “Attachment A” to this 
document. HQ 952170 is set forth as “Attachment B” to this document. 
NY A89942 is set forth as “Attachment C” to this document. 

Customs has determined that shoe accessories are not clothing acces- 
sories and, are thus, classifiable under subheading 6307.90.9989, 
HTSUS, which provides for “Other made up articles, including dress 
patterns: Other: Other: Other; Other: Other”. Proposed HQ 963531 re- 
voking HQ 086055 is set forth as “Attachment D” to this document. Pro- 
posed HQ 963535 revoking HQ 952170 is set forth as “Attachment E” to 
this document. Proposed HQ 963536 revoking NY A89942 is set forth as 
“Attachment F” to this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke or 
modify HQ 086055, HQ 952170 and NY A89942, as appropriate, and any 
other ruling not specifically identified to reflect the proper classification 
of the merchandise pursuant to the analysis set forth in Proposed HQ 
963531, HQ 963535 and HQ 963536, supra. Additionally, pursuant to 19 


U.S.C. 1625(c)(2), Customs intends to revoke any treatment previously 
accorded by Customs to substantially identical transactions. Before tak- 


ing this action, consideration will be given to any written comments 
timely received. 


Dated: April 11, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, January 9, 1990. 


CLA-2 CO:R:C:G 086055 JS 
Category: Classification 


Tariff No. 6117.80.0035 
MICHAEL O’NEILL 


O’NEILL & WHITAKER, INC 
1809 Baltimore Avenue 
Kansas City, MO 64108 


Re: Neoprene Boot Liners. 


DEAR Mr. O’NEILL: 
This is in reply to your letter of October 17, 1989, on behalf of Nelson/Weather-Rite, re- 


questing classification of neoprene boot liners imported from Taiwan. A sample of the 
merchandise was submitted for inspection. 


Facts: 


The sample at issue, model no. 2308, is a reversible ankle-high boot liner composed of 
neoprene laminated between two layers of nylon jersey. The neoprene and nylon jersey 
materials weigh 80 percent and 20 percent respectively. A seam runs along the front cen- 
ter, in the back, and around the edge of the sole. One side of the boot fabric has a camou- 
flage design, and the other is a solid brown color. 


Issue: 


What is the proper classification of this merchandise under the Harmonized Tariff 
Schedule of the United States Annotated, (HTSUSA)? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI), taken in order. GRI 1 provides that classification is to be determined 
first in accordance with the terms of the headings of the tariff and any relevant section or 
chapter notes. Chapter 64, which provides for footwear, excludes the boot liner at issue 
pursuant to General Explanatory Note (C), which specifies that the term “outer sole” 
means that part of the footwear which is in contact with the ground. Although the mer- 
chandise at issue has an applied sole (a separate piece of the same material as the upper), 
this sole will be in contact with the top of the sole of the boot rather than the ground. In 
addition, the fabric layer is too delicate for outdoor use to be considered an outer sole. 
Therefore, we consider the liner’s use as separate footwear to be feasible, but fugitive. 

The boot liner is also excluded from consideration as parts of footwear under heading 
6406 since we presume that it will not remain in the boot when the foot is removed. The 
camouflage print on one side of the liner and its snug fitting design further suggest that it 
was not meant to be left in the boot after use. Therefore, this merchandise is classified as 
other made up clothing accessories under heading 6117, HTSUSA. 


Holding: 


The neoprene boot liner is classified under subheading 6117.80.0035, HTSUSA, which 
provides for other made up clothing accessories, knitted or crocheted; knitted or crocheted 
parts of garments or of clothing accessories: other accessories, of man-made fibers, other, 
textile category 659. The applicable rate of duty is 15.5 percent ad valorem. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the correct status of 
any import restraints or requirements. The designated textile and apparel category may 
be subdivided into parts. If so, the visa and quota requirements applicable to the subject 
merchandise may be affected. Since part categories are the result of international bilater- 
al agreements which are subject to frequent renegotiations and changes, to obtain the 
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most current information available, we suggest you check, close to the time of shipment, 
the Status Report on Current Import Quotas (Restraint Levels), an issuance of the U.S. 
Customs Service, which is updated weekly and is available for inspection at your local Cus- 
toms office. 
JOHN DURANT, 
Director, 
Commercial Operations Division. 


[ATTACHMENT B} 


DEPARTMENT OF THE TREASURY. 
U.S. Customs SERVICE, 
Washington, DC, December 23, 1992. 
CLA-2 CO:R:C:M 952170 DWS 
Category: Classification 
Tariff No. 6117.80.00 
MR. JOHN B. PELLEGRINI 
Ross & HARDIES 
Park Avenue Tower 
65 East 55th Street 
New York, NY 10022-3219 


Re: Footwear; Bootie; Walking Shoe; Outer Sole; Explanatory Note C to Chapter 64; Ex- 
planatory Note 64.05; Clothing Accessory; HQ 086055; HQ 081945; Applied Sole; Set; 
GRI 3(b); Explanatory Note 3(b)(X); 6405.20.90; 6307.90.99 


DEAR MR. PELLEGRINI 

This is in response to your letter of July 1, 1992, on behalf of Reebok International, Ltd., 
concerning the classification of booties under the Harmonized Tariff Schedule of the 
United States (HTSUS). 

Facts: 

The merchandise consists of a snug fitting bootie, possessing an elasticized man-made 
fiber upper and applied sole of the same material. The bootie is meant to be worn over a 
person’s foot when it is slipped into a corresponding walking shoe. Counsel advises that 
the walking shoes are “complete footwear and may be worn without the booties.” A pair of 
booties will be imported and sold at retail with a pair of walking shoes, in the same package 
and at a unitary price. The bootie will also be imported and sold separately from the walk- 
ing shoes. 


Issue: 


What is the proper classification of the bootie when imported separately? Whether a 


pair of booties and a pair of walking shoes, when imported together, constitute a set under 
the HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is deter- 
mined according to the terms of the headings and any relative section or chapter notes. 

Je will first deal with the classification of the bootie when imported separately. It is 
claimed that the bootie is classifiable under subheading 6405.20.90, HTSUS, which pro- 
vides for: “[o]ther footwear: [w]ith uppers of textile materials: [o]ther.” 

We do note Harmonized Commodity Description and Coding System Explanatory Note 
C to chapter 64, HTSUS. In understanding the language of the HTSUS, the Explanatory 
Notes may be utilized. The Explanatory Notes, although not dispositive, are to be used to 
determine the proper interpretation of the HTSUS. 54 Fed. Reg. 35127, 35128 (August 23, 
1989). In part, Explanatory Note C to chapter 64 (p. 874) states: 


[t]he term “outer sole” as used in headings 64.01 to 64.05 means that part of the foot- 
wear (other than an attached heel) which, when in use, is in contact with the ground. 
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In part, Explanatory Note 64.05 (p. 879) states that: 


[s]ubject to Notes 1 and 4 to this Chapter, this heading covers all footwear having out- 
er soles and uppers of a material or combination of materials not referred to in the 
preceding headings of this Chapter. 

The heading includes in particular: 

(1) xxx 

(2) xxx 

(3) Footwear with outer soles of wood, cork, twine or rope, paperboard, furskin, textile 
fabric, felt, nonwovens, linoleum, raffia, straw, loofah, etc. The uppers of such foot- 
wear may be of any material. 

It is our position that the subject bootie is not classifiable under heading 6405, HTSUS, 
because the bootie does not possess an outer sole. It has an applied sole, but not a sole 
“which, when in use, is in contact with the ground.” The bootie is intended to be worn over 
the foot when the foot is in a walking shoe. The bootie, as marketed, is not intended to 
come into contact with the ground. Inasmuch as the bootie does not possess an outer sole, 
under Explanatory Note 64.05, it is precluded from classification under heading 6405, 
HTSUS, because that heading “covers all footwear having outer soles * * *.” Heading 
6117, HTSUS, provides for: “[o]ther made up clothing accessories, knitted or crocheted; 
knitted or crocheted parts of garments or of clothing accessories.” 

In HQ 086055, dated January 9, 1990, neoprene boot liners were held to be classifiable 
under heading 6117, HTSUS. The boot liner was precluded from classification as footwear 
because it did not possess an outer sole. Inasmuch as the subject bootie is similar in kind to 
the boot liner in HQ 085055, it is our position that the bootie is classifiable under heading 
6117, HTSUS. Specifically, it is classifiable under subheading 6117.80.00, HTSUS, which 
provides for: “[o]ther made up clothing accessories, knitted or crocheted; knitted or cro- 
cheted parts of garments or of clothing accessories: [o}ther accessories.” 

It has been suggested that HQ 081945, dated January 29, 1990, which dealt with the 
classification of disposable shoe covers, is dispositive as to the classification of the bootie. 
In that ruling, it was stated that: 


[i]n our view, shoes are commonly considered to be apparel accessories and not “cloth- 
ing”. While shoe covers may be considered to be shoe accessories, accessories of cloth- 
ing accessories are not, themselves, clothing accessories. This is in consonance with 
an opinion of the Customs Cooperation Council contained in its 1987 Compendium of 
Classification Opinions. While that opinion is not binding on the United States, it is 
an added factor to be considered along with all other factors 
The disposable shoe covers were held to be classifiable under subheading 6307.90.99, 
HTSUS, which provides for: “[o]ther made up articles, including dress patterns: [o]ther: 
[o]ther: [o]ther.” 
As the reasoning in HQ 081945 is inconsistent with our present position and with the 
reasoning in HQ 086055, we are currently considering its revocation. 
We will now deal with the classification of the pair of booties and the pair of walking 
shoes imported together. GRI 3 must be considered in the classification of merchandise 
put up in sets for retail sale. GRI 3(b) provides that: 


{m]ixtures, composite goods consisting of different materials or made up of different 
components, and goods put up in sets for retail sale, which cannot be classified by ref- 
erence to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 
Explanatory Note 3(b)(X) (p. 4), HTSUS, provides that “[flor the purpose of this Rule, 
the term ‘goods put up in sets for retail sale’ shall be taken to mean goods which: 


(a) consist of at least two different articles which are, prima facie, classifiable in dif- 
ferent headings * * *; 


’ 


(b) consist of products or articles put up together to meet a particular need or carry 
out a specific activity; and 

(c) are put up in a manner suitable for sale directly tousers without repacking (e.g., 
in boxes or cases or on boards).” 

It is our position that the pair of booties and the pair of walking shoes imported together 
is a set for classification purposes. It fully satisfies all three requirements of Explanatory 
Note 3(b)(X), HTSUS. 

Because the booties and shoes are a set, its essential character must be determined. In 
general, essential character has been construed to mean the attribute which strongly 
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marks or serves to distinguish what an article is; that which is indispensable to the struc- 
ture, core, or condition of the article. In addition, Explanatory Note VIII to GRI 3(b) pro- 
vides further factors which determine the essential character of goods. Factors such as 
bulk, quantity, weight or value, or the role ofa constituent material in relation to the use of 
the goods are to be utilized, though the importance of certain factors will vary between 
different kinds of goods. HCDCS, Vol. 1, p. 4. 

It is our position that the essential character of the booties and shoes set is imparted by 
the walking shoes. The booties are intended to complement the shoes and are easily repla- 


ceable. They are intended to provide comfort to a person who is wearing the pair of walk- 
ing shoes. 


Holding: 


The subject bootie imported separately is classifiable under subheading 6117.80.00, 
HTSUS, which provides for: “[o]ther made up clothing accessories, knitted or crocheted; 
knitted or crocheted parts of garments or of clothing accessories: [o]ther accessories.” The 
general, column one rate of duty is 15.5 percent ad valorem. 

For classification purposes, when the pair of booties and the pair of walking shoes are 
imported together, they constitute a set under GRI 3(b). Consequently, because the pair of 
walking shoes imparts the essential character of the set, the pair of booties will be classifi- 
able in the provision for the walking shoes under the HTSUS. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota category requirements applicable to the subject merchandise may be affected. 
Since part categories are the result of international bilateral agreements which are sub- 
ject to frequent renegotiations and changes, to obtain the most current information avail- 
able, we suggest you check, close to the time of shipment, the Status Report on Current 
Import Quotas (Restraint Levels), an issuance of the U.S. Customs Service, which is up- 
dated weekly and is available at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to the importation of this merchandise to determine the current sta- 
tus of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, December 6, 1996. 


CLA-2-62:RR:NC:3:353 A89942 
Category: Classification 


Tariff No. 6217.10.9030 and 9615.19.6000 
Mr. CHUCH FISKE 


BARTHCO INTERNATIONAL, INC 
1377 E. Irving Park Rd. 
Itasca, IL 60143 


Re: The tariff classification of shoe ornaments from Taiwan. 


DEAR MR. FISKE: 


In your letter dated November 22, 1996, on behalf of Audace, Inc., you requested a clas- 
sification ruling. 

The submitted samples are shoe ornaments consisting of woven man made fiber fabric 
with metal clips. There are four bow designs and three round flower designs. Also sub- 
mitted was a matching hair and shoe lace set. The hair ornament has a textile bow with a 
plastic Christmas tree mounted on a plastic clip, and the matching shoe ornaments are 
shoe laces with a plastic Christmas tree on each lace. 
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The applicable subheading for the shoe ormaments will be 6217.10.9030, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Other made up clothing 
accessories; parts of garments or of clothing accesories, other than those of heading 6212: 
Accessories Other, Of man-made fibers. The duty rate will be 15.3 percent ad valorem. 

The applicable subheading for the hair ornament and shoe lace set will be 9615.19.6000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for Combs, hair- 
slides and the like; hairpins, curling pins, curling grips, hair-curlers and the like, other 
than those of heading 8516, and parts thereof: Combs, hair-slides and the like: Other. The 
duty rate will be 11 percent ad valorem. 

The shoe ornaments and hair ornament/shoe lace set fall within textile category desig- 
nation 659. Based upon international textile trade agreements products of Taiwan are 
subject to quota and the requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. If so, visa 
and quota requirements applicable to the subject merchandise may be affected. Part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes. To obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Martin Weiss at 212-466-5881. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963531 SS 
Category: Classification 


Tariff No. 6307.90.9989 
MICHAEL O’ NEILL, ESQUIRE 


O’NEIL & WHITAKER, INC 
1809 Baltimore Avenue 
Kansas City, MO 64108 


Re: Revocation of HQ 086055: Classification of Neoprene Boot Liners; Shoe Accessories; 
Other Made Up Textile Articles; Heading 6307, HTSUSA; Not Clothing Accessories; 
Heading 6117, HTSUSA. 

DEAR MR. O'NEILL 


This letter is pursuant to Headquarters’ reconsideration of Headquarters Ruling Let- 
ter (HQ) 086055, dated January 9, 1990, addressed to you on behalf of your client Nelson, 
Weather-Rite, which concerned the classification under the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA) of neoprene boot liners. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the neoprene boot liners in subheading 6117.80.0035, HTSUSA, is in- 
correct. For the reasons that follow, this ruling revokes HQ 086055. 


Facts: 


The neoprene boot liners which are the subject of this ruling were described in HQ 
086055 as follows: 


The sample at issue, model no. 2308, is a reversible ——- boot liner composed of 


neoprene laminated between two layers of nylon jersey. The neoprene and nylon 
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jersey materials weigh 80 percent and 20 percent respectively. A seam runs along the 
front center, in the back, and around the edge of the sole. One side of the boot fabric 
has a camouflage design, and the other is a solid brown color. 


The ruling also indicates that the neoprene boot liner has an applied sole (a separate piece 
of the same material as the upper) which will be in contact with the insole of the boot rath- 
er than the ground. The fabric layer is too delicate for outdoor use to be considered an out- 
er sole and the liner’s use as separate footwear is unlikely. The camouflage print on one 
side of the liner and its snug fitting design suggest that the liner will not remain in the boot 
when the foot is removed. 


Issue: 


What is the proper classification of the neoprene boot liners under the Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA)? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 
provides that classification shall be determined according to the terms of the headings of 
the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied. The Explanatory Notes (EN) 
to the Harmonized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

As explained in HQ 086055, the boot liners at issue are excluded from Chapter 64, 
HTSUSA as footwear or parts of footwear. The boot liners are not “footwear” classified in 
heading 6401 through 6405, HTSUSA, because they do not have an “outer sole” as defined 
by the EN. The boot liners are not “parts of footwear” classified in heading 6406, HTSU- 
SA, since they are closely shaped to the foot and will not remain in the boot when the foot is 
removed. They are not described by the “gaiter, leggings and similar articles” subdivision 
of heading 6406, HTSUSA, because they cover the whole foot. Lastly, the boot liners are 
not considered hosiery of heading 6115, HTSUSA, because their structure and function do 
not conform to that of items generally designated as hosiery. Furthermore, the boot liners 
are not marketed as hosiery and will normally be worn over hosiery. 

Heading 6117, HTSUSA, covers, among other things, other made up clothing accesso- 
ries. The term “clothing accessory” is not defined in the HTSUSA. However, in HQ 
084857, dated June 28, 1989, and HQ 081945, dated January 29, 1990, Customs clearly 
stated that accessories to shoes are not considered “clothing accessories” of heading 6217, 
HTSuSAl!. HQ 084857 (cited above), stated in pertinent part: 


* * * [Ijn order to be classifiable under Heading 6217, an article must be a clothin 
accessory. In our view, shoes are commonly considered to be apparel accessories an 
not “clothing”, and, while shoe covers may be considered to be shoe accessories, acces- 
sories of clothing accessories are not within the purview of Heading 6217. 


Applying this rationale to the subject merchandise, the neoprene boot liners are shoe ac- 
cessories, which are not clothing accessories, and, thus, are not properly classifiable under 
heading 6117, HTSUSA. 

Despite this line of cases, in HQ 086055, the ruling issued to your client, Customs classi- 
fied the neoprene boot liners as other made up clothing accessories. The ruling did not ex- 
plain how the liners qualified as “clothing accessories”. Additionally, in HQ 952170, dated 
December 23, 1992, Customs classified booties worn with walking shoes as other made up 
clothing accessories. Reliance was placed upon the prior neoprene boot liner ruling. HQ 
952170 (cited above) acknowledged that it and the prior boot liner ruling were inconsis- 
tent with the reasoning set forth in HQ 081945 (cited above), and stated that Customs was 
considering revocation of HQ 081945. However, no such revocation has occurred. In fact, 
Customs is in the process of revoking HQ 086055 and HQ 952170 (cited above). Upon re- 
view of the matter, we find that HQ 084857 and HQ 081945 present a more reasoned ap- 
proach to the classification of shoe accessories. 


1 Both headings 6117 and 6217, HTSUSA, cover clothing accessories. Heading 6117, HTSUSA, covers knitted or 
crocheted clothing accessories while heading 6217, HTSUSA, covers clothing accessories, not knitted or crocheted. 
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Heading 6307, HTSUSA, provides for other made up textile articles. The EN to heading 
6307, HTSUSA, state that the heading covers made up articles of any textile material 
which are not included more specifically elsewhere in the tariff schedule. The neoprene 
boot liners are not included more specifically elsewhere in the tariff schedule 

In HQ 084857 and HQ 081945 (cited above), Customs classified disposable shoe covers 
under heading 6307, HTSUSA. As stated above, Customs reasoned that accessories to 
shoes are not considered “clothing accessories \eading 6217, H a SU SA. Furthermore, 
Customs has classified other shoe accessories under heading 6307, HTSUS 3A. In HQ 

083538, dated February 12, 1990, Customs classified animal head “ shoe tie-ons” as other 
aan up textile articles. The shoe tie-on was described as an animal head of man-made 
fibers with two small | loops on the back which enabled the animal head to serve as a shoe 
decoration by running the shoe laces through the loops. Additionally, in HQ 086328, dated 


April 18, 1990, Customs classified shoe decorations which were attached to sneakers by 
hook and loop material under heading 6307, HTSUSA. The shoes had textile uppers com- 
posed of hook and loop type canted Wov en —— —. various dinosaur designs had 
hook and loop material on the h allowed the stri ps to be attached to the upper of 
ases to the n handise at issue, the neoprene 


boot liners are accessories to clothing accessories and are properly classifi able under head- 
ing 6307, HTSUSA 


Holdi ng. 


Then neoprene boc able under subheading nd HTSUSA, 
which provides for “( I é ticles, including dr pat s: Other: Other: Oth- 
er; Other: Other.” The general column one duty r cman ad valorem. 

JOHN DURANT. 
Director, 
Commercial Rulings Division. 


the shoe for decoration Applyi 


IT El 
f 


DEPARTMENT OF THE chester 
U.S. Customs SERVICE 
ickicaion DC. 
CLA-2 RR:CR:TE 963535 SS 
Category: Classification 
Tariff No. 6307.90.9989 
MR. JOHN B. PELLEGRIN 
Ross & HARDIES 
Park Avenue Tower 
65 East 55th Street 
New York, NY 10022-3219 


Re: Modification of HQ 952170: Classification of Booties for Walking Shoes; Shoe Acces- 
sories; Other Made Up Textile Articles; Heading 6307, HTSUSA; Not Clothing Acces- 
sories; Heading 6117, HTSUSA. 


DEAR MR. PELLEGRINI 


This letter is pursuant to Headquarters’ reconsideration of Headquarters Ruling Let- 


ter (HQ) 952170, dated December 23, 1992, addressed to you on behalf of your client Reeb- 


ok International, Ltd., which conc erned the classification under the Harmonized Tariff 


Schedule of the United States Annotated (HTSUSA) of booties for walking shoes. 
This letter is to inform you that after review of that ruling, it has been determined that 


the classification of the booties in subheading 6117.80.00, HTSUSA, is incorrect. For the 
reasons that follow, this ruling modifies HQ 952170. 


Facts: 
The booties which are the subject of this ruling were described in HQ 952170 as follows: 


The merchandise consists of a snug fitting bootie, possessing an elasticized man- 
made fiber upper and applied sole of the same material. The bootie is meant to be 
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worn over a person’s foot when it is slipped into a corresponding walking shoe. Coun- 
sel advises that the walking shoes are “complete footwear and may be worn without 
the booties.” A pair of booties will be imported and sold at retail with a pair of walking 
shoes, in the same package and at a unitary price. The bootie will also be imported and 
sold separately from the walking shoes. 


Issue: 


What is the proper classification of the booties under the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA)? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 
provides that classification shall be determined according to the terms of the headings of 
the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied. The Explanatory Notes (EN) 
to the Harmonized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

As explained in HQ 952170, the booties at issue are excluded from Chapter 64, HTSUSA 
as footwear or parts of footwear. The booties are excluded from headings 6401 through 
6405, HTSUSA, the provisions for footwear, because they will be worn only inside shoes 
and do not have an “outer sole” as defined by the EN. Additionally, the booties are not clas- 
sified in heading 6406, HTSUSA, as footwear parts since they will not remain in the shoe 
when the foot is removed like the other exemplars of the heading. Also, the booties are not 
included in the “gaiter, leggings and similar articles” subdivision of heading 6406, HTSU- 
SA, because the EN to the subdivision excludes articles which cover the whole foot. Lastly, 
the booties are precluded from classification under heading 6115, HTSUSA, the provision 
for socks and other hosiery, because they have a separate applied sole. 

Heading 6117, HTSUSA, covers, among other things, other made up clothing accesso- 
ries. The term “clothing accessory” is not defined in the HTSUSA. However, in HQ 
084857, dated June 28, 1989, and HQ 081945, dated January 29, 1990, Customs clearly 
stated that accessories to shoes are not considered “clothing accessories” of heading 6217, 
HTSUSA!. HQ 084857 (cited above), stated in pertinent part: 


* * * (I]n order to be classifiable under Heading 6217, an article must be a clothin 
accessory. In our view, shoes are commonly considered to be apparel accessories ‘at 
not “clothing”, and, while shoe covers may be considered to be shoe accessories, acces- 
sories of clothing accessories are not within the purview of Heading 6217. 


Applying this rationale to the subject merchandise, the booties are not clothing accesso- 
ries and are thus not properly classifiable under heading 6117, HTSUSA. 

Despite this line of cases, in HQ 952170, the ruling issued to your client, Customs classi- 
fied the booties as other made up clothing accessories. The ruling did not explain how the 
booties qualified as “clothing accessories” and merely cited to HQ 086055, dated January 
9, 1990. In HQ 086055, Customs classified neoprene boot liners as clothing accessories but 
did not explain how the liners met the description of “clothing accessories” of heading 
6117, HTSUSA. HQ 952170 acknowledged that it and the prior boot liner ruling were in- 
consistent with the reasoning set forth in HQ 081945 (cited above), and stated that Cus- 
toms was considering revocation of HQ 081945. However, no such revocation has 
occurred. Furthermore, Customs isin the process of revoking HQ 086055 and HQ 952170. 
Upon review of the matter, we find that HQ 084857 and HQ 081945 present a more rea- 
soned approach to the classification of shoe accessories. 

Heading 6307, HTSUSA, provides for other made up textile articles. The EN to heading 
6307, HTSUSA, state that the heading covers made up articles of any textile material 
which are not included more specifically elsewhere in the tariff schedule. The booties for 
walking shoes are not included more specifically elsewhere in the tariff schedule. 

In HQ 084857 and HQ 081945 (cited above), Customs classified disposable shoe covers 
under heading 6307, HTSUSA. As stated above, Customs reasoned that accessories to 
shoes are not considered “clothing accessories” of heading 6217, HTSUSA. Furthermore, 


1 Both headings 6117 and 6217, HTSUSA, cover clothing accessories. Heading 6117, HTSUSA, covers knitted or cro- 
cheted clothing accessories while heading 6217, HTSUSA, covers clothing accessories, not knitted or crocheted. 
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Customs has classified shoe accessories under heading 6307, HTSUSA. In HQ 083538, 
dated February 12, 1990, Customs classified animal head “shoe tie-ons” as other made up 
textile articles. The shoe tie-on was described as an animal head of man-made fibers with 
two small loops on the back which enabled the animal head to serve as a shoe decoration by 
running the shoe laces through the loops. Additionally, in HQ 086328, dated April 18, 
1990, Customs classified shoe decorations which were attached to sneakers by hook and 
loop material under heading 6307, HTSUSA. The shoes had textile uppers composed of 
hook and loop type material. Woven strips with various dinosaur designs had hook and 
loop material on the back which allowed the strips to be attached to the upper of the shoe 
for decoration. Applying these cases to the merchandise at issue, the booties for walking 


shoes are accessories to clothing accessories and are properly classifiable under heading 
6307, HTSUSA. 


Holding: 


HQ 952170 is hereby modified to reflect that the booties for walking shoes described 
therein are classifiable under subheading 6307.90.9989, HTSUSA, which provides for 
“Other made up articles, including dress patterns: Other: Other: Other; Other: Other.” 
The general column one duty rate is 7 percent ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY. 
US. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963536 SS 
Category: Classification 


Tariff No. 6307.90.9989 
Mr. CHUCH FISKE 


BARTHCO INTERNATIONAL, INC 
1377 E. Irving Park Rd. 
Itasca, IL 60143 


Re: Modification of NY A89942; Classification of Shoe Ornaments; Shoe Accessories; 
Other Made Up Textile Articles; Heading 6307, HTSUSA; Not Clothing Accessories; 
Heading 6217, HTSUSA; Not Parts of Footwear; Heading 6406, HTSUSA. 


DEAR MR. FISKE: 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) A89942, dated December 6, 1996, addressed to you, on behalf of your client Audace, 
Inc., which concerned the classification under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) of shoe ornaments. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the shoe ornaments in subheading 6217.10.9030, HTSUSA, is incor- 
rect. For the reasons that follow, this ruling modifies NY A89942. 


Facts: 


The shoe ornaments which are the subject of this ruling were described in NY A89942 as 
follows: 


The submitted samples are shoe ornaments consisting of woven man made fiber fab- 
ric with metal clips. There are four bow designs and three round flower designs. 


Issue: 


What is the proper classification of the shoe ornaments under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA)? 
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Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 
provides that classification shall be determined according to the terms of the headings of 
the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied. The Explanatory Notes (EN) 
to the Harmonized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Chapter 64, HTSUSA, provides for, inter alia, footwear and parts of footwear. Although 
heading 6404, HTSUSA, provides for parts of footwear, shoe ornaments are specifically 
excluded from the heading. Chapter Note 2 to Chapter 64, HTSUSA, states as follows: 

2. For the purposes of heading 6406, the term “parts” does not include pegs, protec- 
tors, eyelets, hooks, buckles, ornaments, braid, laces, pom i 
(which are to be classified in their appropriate headings) or 5 
heading 9606. 
Accordingly, the subject shoe ornaments are excluded from classification in Chapter 64, 
HTSUSA. 

Heading 6217, HTSUSA, covers, among other things, other made up clothing accesso- 
ries. The term “clothing accessory” is not defined in the HTSUSA. However, in Headquar- 
ters Ruling Letter (HQ) 084857, dated June 28, 1989, and HQ 081945, dated January 29, 
1990, Customs clearly stated that accessories to shoes are not considered “clothing acces- 
sories” of heading 6217, HTSUSA. HQ 084857 (cited above), stated in pertinent part: 

* * * [I]n order to be classifiable under Heading 6217, an article must be a clothing 
accessory. In our view, shoes are commonly considered to be apparel accessories and 
not “clothing”, and, while shoe covers may be considered to be shoe accessories, acces- 
sories of clothing accessories are not within the purview of Heading 6217. 
Applying this rationale to the subject merchandise, the shoe ornaments are not clothing 
accessories and are thus not properly classifiable under heading 6217, HTSUSA 

Despite this line of cases, the ruling previously issued to your client, NY A89942, classi- 
fied the shoe ornaments as clothing accessories under heading 6217, HTSUSA. It appears 
that HQ 086055, dated January 9, 1990 and HQ 952170, dated December 23, 1992, were 
consulted. In HQ 086055, Customs classified neoprene boot liners as other made up cloth- 
ing accessories. The ruling did not explain how the liners qualified as “clothing accesso- 
ries.” Additionally, in HQ 952170, Customs classified booties worn with walking shoes as 
other made up clothing accessories. Reliance was placed upon the prior neoprene boot lin- 
er ruling. HQ 952170 (cited above) acknowledged that it and the prior boot liner ruling 
were inconsistent with the reasoning set forth in HQ 081945 (cited above), and stated that 
Customs was considering revocation of HQ 081945. However, no such revocation has oc- 
curred. Please be advised that Customs in currently in the process of revoking of HQ 
086055 and HQ 952170 (cited above). Upon review of the matter, we find that HQ 084857 
and HQ 081945 present a more reasoned approach to the classification of shoe ornaments. 

Heading 6307, HTSUSA, provides for other made up textile articles. The EN to heading 
6307, HTSUSA, state that the heading covers made up articles of any textile material 
which are not included more specifically elsewhere in the tariff schedule. The EN also 
state that the heading specifically includes rosettes other than those for garments. Web- 
ster’s II New Riverside University Dictionary defines rosette as “[a]n ornament or badge 
made of silk or ribbon that is pleated or gathered to resemble a rose and is worn as a cloth- 
ing decoration or as a part ofa medal.” We find that the instant shoe ornaments are similar 
in nature to rosettes. 

In HQ 084857 and HQ 081945 (cited above), Customs classified disposable shoe covers 
under heading 6307, HTSUSA. As stated above, Customs reasoned that accessories to 
shoes are not considered “clothing accessories” of heading 6217, HTSUSA. Furthermore, 
Customs has classified similar shoe ornaments under heading 6307, HTSUSA. In HQ 
083538, dated February 12, 1990, Customs classified animal head “shoe tie-ons” as other 
made up textile articles. The shoe tie-on was described as an animal head of man-made 
fibers with two small loops on the back which enabled the animal head to serve as a shoe 
decoration by running the shoe laces through the loops. Additionally, in HQ 086328, dated 
April 18, 1990, Customs classified shoe decorations which were attached to sneakers by 
hook and loop material under heading 6307, HTSUSA. The shoes had textile uppers com- 


ons or other trimmings 
buttons or other goods of 
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posed of hook and loop type material. Woven strips with various dinosaur designs had 
hook and loop material on the back which allowed the strips to be attached to the upper of 
the shoe for decoration. Applying these cases to the merchandise at issue, the shoe orna- 
ments at issue are accessories to clothing accessories and are properly classifiable under 
heading 6307, HTSUSA. 

Holding: 

NY A89942 is hereby modified to reflect that the shoe ornaments described therein are 
classifiable under subheading 6307.90.9989, HTSUSA, which provides for “Other made 
up articles, including dress patterns: Other: Other: Other; Other: Other.” The general col- 
umn one duty rate is 7 percent ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
PORCELAIN DESSERT PLATE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of classification ruling letter and revo- 


cation of treatment relating to the classification of porcelain dessert 
plates. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter, and revoking any treat- 
ment relating to the classification of porcelain dessert plates previously 
accorded by the Customs Service to substantially identical transactions. 


Notice of the proposed actions was published on March 1, 2000, in the 
CUSTOMS BULLETIN. 


EFFECTIVE DATE: These actions are effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after June 


26, 2000. 


FOR FURTHER INFORMATION CONTACT: Benjamin J. Bornstein, 
General Classification Branch, (202) 927-1675. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
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formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. §1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended, (19 
U.S.C. 1625(c)(1)), by section 623 of Title VI, a notice was published on 
March 1, 2000, in the CUSTOMS BULLETIN, Volume 34, Number 12, pro- 
posing to modify one ruling, NY E88722, dated November 4, 1999, and 
revoke the tariff treatment pertaining to the tariff classification of por- 
celain dessert plates. No comments were received in response to this no- 
tice. 

As stated in the proposed notice, this modification and revocation of 
treatment will cover any rulings on this merchandise that may exist but 
have not been specifically identified. Any party who has received an in- 
terpretative ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision, or protest review decision) on the merchandise 
subject to this notice, should have advised Customs during the comment 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended, (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule of the United States (HTSUS). Any 
person involved in substantially identical transactions should have ad- 
vised Customs during this notice period. An importer’s failure to have 
advised the Customs Service of substantially identical transactions or of 
a specific ruling not identified in this notice, may raise a rebuttable pre- 
sumption of a lack of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of this notice. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY E88722, 
and any other ruling not specifically identified, to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 963671. Additionally, pursuant to 19 U.S.C. 
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1625(c)(2), Customs is revoking any treatment previously accorded by 
the Customs Service to substantially identical transactions. HQ 963671, 
modifying NY 88722, and revoking its treatment relating to tariff classi- 
fication of porcelain dessert plates, is set forth as the Attachment to this 
document. 

In accordance with 19 U.S.C. 1625(c)(2), this ruling will become effec- 
tive 60 days after publication in the CUSTOMS BULLETIN. 

Dated: April 11, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, April 11, 2000. 
CLA-2 RR:CR:GC 963671 BJB 
Category: Classification 


Tariff No. 6911.10.52 
Ms. IRENE Kwok 


CDP Asia, Ltp 

26/F, Tower A, Southmark 
11 Yip Hing Street 
Aberdeen, Hong Kong 


Re: NY E88722 modified; porcelain dessert plates; Tableware, kitchenware, other house- 
hold articles and toilet articles, of porcelain or china; Ceramic tableware, kitchen- 
ware, other household articles and toilet articles, other than of porcelain or china. 

DEAR Ms. Kwok 

In response to your letter of October 11, 1999, the Director, Customs National Commod- 
ity Specialist Division, issued you NY E88722 on November 4, 1999, regarding the classifi- 
cation, under the Harmonized Tariff Schedule of the United States (HTSUS), of a 
porcelain dessert plate. 

We have reviewed that decision and determined that the classification set forth is in er- 
ror. The country of origin marking information set forth in NY E88722 is not affected by 
this ruling. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended, (19 U.S.C. 1625(c)(1)), by 
section 623 of Title VI, a notice was published on March 1, 2000, in the CUSTOMS BULLETIN, 
Volume 34, Number 9, proposing to modify one ruling, NY E88722, dated November 4, 
1999, and revoke the tariff treatment pertaining to the tariff classification of porcelain 
dessert plates. No comments were received in response to this notice. 

Facts: 


The article is described in E88722 as a porcelain dessert plate, reference # C-47876S, 
which measures approximately 20 cm in diameter and features a floral-like design on its 
exterior surface with the wording “Givenchy Paris” on its rim. This plate is stated to be 
valued between $8.50 and $31 per dozen and is marketed and sold as a dessert plate that is 
microwave and dishwasher safe. 

The HTSUS provisions under consideration are as follows: 

6911 Tableware, kitchenware, other household articles and toilet articles, of 
porcelain or china; 
6911.10 Tableware and kitchenware: 
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? 


Other: 


6911.10.52 Cups valued over $8 but not over $29 per dozen; * * *; 
plates not over 22.9 cm in maximum diameter and valued 
over $8.50 but not over $31 per dozen; * * *; 


* * * * . 


6911.10.80 Other 


* * * * x * 


+ 


7: 
6912 Ceramic tableware, kitchenware, other household articles and toilet 
articles, other than of porcelain or china: 
Tableware and kitchenware: 
OY * - = + 


6912.00.48 Other 


* a” 


Issue: 
How are the porcelain dessert plates classified? 
Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification is determined first in accordance with 
the terms of the headings of the tariff and any relative section or chapter notes. Where 
goods cannot be classified on the basis of GRI 1, the remaining GRIs will be applied. More- 
over, Customs refers to the Explanatory Notes to the Harmonized Commodity Descrip- 
tion and Coding System (ENs) for guidance. While not legally binding, the ENs constitute 
the official interpretation of the HTSUS at the international level. See T.D. 98-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Upon examination of the subject merchandise we note that it is made of porcelain. At 
GRI 1, the subject article is provided for at heading 6911, HTSUS. Further, the relevant 
EN 69.12, at p.1006, provides that “Tableware, kitchenware, other household articles and 
toilet articles are classified in heading 69.11 if of porcelain or china, and in heading 
69.12 if of other ceramics such as stoneware, earthenware, imitation porcelain (see 
General Explanatory Note to sub-Chapter II).” Where heading 6912, HTSUS, articles 
made of porcelain are specifically excluded: “[cleramic tableware, kitchenware, other 
household articles and toilet articles, other than of procelain or china:,” heading 6911, 
HTSUS, specifically includes articles made of porcelain. Since the subject dessert plates 


are made of porcelain, they are provided for in heading 6911, HTSUS. Specifically, they are 
classifiable in subheading 6911.10.52, HTSUS. 


Holding: 


The porcelain dessert plate at issue is classifiable under subheading 6911.10.52, HTSU- 
SA. The general column one rate applicable in 2000, is 8.0 percent ad valorem. 

NY E88722, dated November 4, 1999, is modified as set forth herein. In accordance with 
19 U.S.C. 1625(c), this ruling will become effective 60 days after its publication in the Cus- 
TOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Decisions of the United States 
Court of International Trade 


NOTICE OF ERRATA TO AMENDMENTS TO THE RULES OF 
THE UNITED STATES COURT OF INTERNATIONAL TRADE 


On March 15, 2000, the Office of the Clerk issued certain amend- 
ments to the Rules of the United States Court of International Trade. A 
review of those amendments has revealed two inadvertent errors in the 
release. 

The errors affect USCIT Rule 71 and Rule 89. With respect to Rule 
71(c)(2), the word “in” rather than the word “on” should appear follow- 
ing the words “business proprietary information” in the first sentence. 

As to Rule 89, the effective date language for the amendments that are 
effective May 1, 2000 should appear in a new subdivision (t) not subdivi- 
sion (s), which governed the amendments that became effective on Sep- 
tember 1, 1998. 


Corrected versions of the amendments to Rule 71 and 89 are enclosed 
for your convenience. 


Dated: April 12, 2000. 


LEO M. GORDON, 
Clerk of the Court. 
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Amendments to Rule 71 


Rule 71 is amended as follows: 


RULE 71. DOCUMENTS IN AN ACTION DESCRIBED IN 28 U.S.C. § 1581(C) OR (F) 
(a) Actions Described in 28 U.S.C. § 1581(c). * * * 
(b) Alternative Procedure in an Action Described in 28 U.S.C. § 1581(c). * * * 
(c) Confidential or Privileged Information in an Action Described in 28 U.S.C. § 1581(c). 


(1) In an action described in 28 U.S.C. § 1581(c), any document, comment, or infor- 
mation that is accorded confidential or privileged status by the agency whose action is 
being contested and that is required to be filed with the clerk of the court, shall be filed 
under seal. Any such document, comment, or information shall be accompanied by a 
non-confidential description of the nature of the material being transmitted 

urposes of this rule and Rule 81(h), the term “confidential information” includes 
fanlaues proprietary information as defined in 19 U.S.C. § 1677f(c). 

(2) An attorney or consultant may retain or otherwise have access to business pro- 

rietary information in the administrative record in an action described in 28 U.S.C. 
§ 1581(c) if: (i) the attorney or consultant timely files with the court a Business Pro- 
prietary Information Certification which shall be substantially in the form set forth 
in Form 17 of the Appendix of Forms making each of the certifications therein re- 
quired or (ii) the court issues an order granting the attorney or consultant access to 
such information. Upon meeting either of these requirements, the attorney or consul- 
tant shall retain or have access to business iy: aera information pursuant to the 
me of the Appendix on Access to Business Proprietary Information Pursuant to 

e Tic). 

(3) A Business erapeiatery otemeae Certification for an attorney or consultant 
representing or retained on behalf of a party or applicant for intervention is timely if 
it.is filed: (i) at the time the summons or application for intervention is filed, as appli- 
cable or (ii) at any other time if the party or applicant for intervention is, at the time of 
filing, represented by an attorney who retains or has access to business proprietary 
information pursuant to this rule. 

(4) When an attorney or consultant has access to business proprietary information 
in an action pursuant to subdivision (2) and (i) the attorney terminates the attorney’s 
appearance in the action, (ii) the consultant ceases to be retained for pu s of the 
action, (iii) the time period for appealing a final judgment in the action has expired 
without the filing of a notice of appeal or (iv) all appeals of the action have concluded, 
the attorney or consultant shall promptly file with the court and serve upon parties a 
Notice of Termination of Access to Business Proprietary Information which shall be 
substantially in the form set forth in Form 18 of the Appendix of Forms, certifyin 
that the attorney or consultant meets the requirements therein. Such notice shall 
also be mailed to: Secretary, United States International Trade Commission, when a 
determination of that Commission is contested; and to APO Unit, United States De- 
partment of Commerce, when a determination of that Department is contested. 

(5) If filed fewer than 31 days after the date of service of the complaint, any Certifi- 
cation under subdivision (2) or other request for access to business proprietary infor- 
mation, in addition to being served upon all parties to the action, Shall be served on 
any interested party described in Rule 3(f} that has not become a party to the action as 
of the time of service. 


(d) Documents in an Action Described in 28 U.S.C. § 1581(f). * * * 
(e) Documents Filed-Copies. * * * 


(f) Filing of the Record With the Clerk of the Court-What Constitutes. * * * 
PRACTICE COMMENT: * * * 


(As amended July 28, 1988, eff. Nov. 1, 1988; Oct. 3, 1990, eff. Jan. 1, 1991; Nov. 14, 1997, 
eff. Jan. 1, 1998; Jan. 25, 2000, eff. May 1, 2000.) 
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Amendments to Rule 89 


Rule 89 is amended as follows: 
RULE 89. EFFECTIVE DATE 


(a) Effective Date of Original Rules. * * * 
(b) Effective Date of Amendments. * * * 
(c) Effective Date of Amendments. * * * 
(d) Effective Date of Amendments. * * * 
(e) Effective Date of Amendments. * * * 
(f) Effective Date of Amendments. * * * 
(g) Effective Date of Amendments. * * * 
(h) Effective Date of Amendments. * * * 
(i) Effective Date of Amendments. * * * 
(j) Effective Date of Amendments. * * * 
(k) Effective Date of Amendments. * * * 
(1) Effective Date of Amendments. * * * 
(m) Effective Date of Amendments. * * * 
(n) Effective Date of Amendment. 
(o) Effective Date of Amendments. * * * 

(p) Effective Date of Amendments. * * * 

(q) Effective Date of Amendments. * * * 

(r) Effective Date of Amendments. * * * 

(s) Effective Date of Amendments. * * * 

(t) Effective Date of Amendments. The amendments adopted by the court onJanuary 25, 
2000 shall take effect on May 1, 2000. They govern all proceedings in actions brought after 
they take effect and also all further proceedings in actions then pending, except to the ex- 
tent in the opinion of the court their application in a particular action pending when the 
amendments take effect would not be feasible or would work injustice, in which event the 
former procedure applies. 


(Added Nov. 4, 1981, eff. Jan. 1, 1982; and amended Dec. 29, 1982, eff. Jan. 1, 1983; Oct. 3, 
1984, eff. Jan. 1, 1985; June 19, 1985, eff. Oct. 1, 1985; July 21, 1986, eff. Oct. 1, 1986; Dec. 
3, 1986, eff. Mar. 1, 1987; Apr. 28, 1987, eff. June 1, 1987; July 28, 1988, eff. Nov. 1, 1988; 
Oct. 3, 1990, eff. Jan. 1, 1991; Mar. 1, 1991, eff. Mar. 1, 1991; Sept. 25, 1992, eff. Jan. 1, 
1993; Oct. 5, 1994, eff. Jan. 1, 1995; June 1, 1995, eff. June 1, 1995; Nov. 29, 1995, eff. Mar. 
31, 1996; Aug. 29, 1997, eff. Nov. 1, 1997; Nov. 14, 1997, eff. Jan. 1, 1998; May 27, 1998; 
Sept. 1, 1998; Jan. 25, 2000, eff. May 1, 2000.) 


7-_** 
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Amendments to Rule 7 


Rule 71 is amended as follows 
RULE 71. DOCUMENTS IN AN ACTION DESCRIBED IN 28 U.S.C 
a) Actions Described in 28 U.S.C. § 1581(c). * * * 
b) Alternative Procedure in an Action Described in 28 U.S.C. § 1581 
c) Confidential or Privileged Information in an Action Described in 28 U.S.C. § 1581( 


(1) In an action described in 28 U.S.C. § 1581(c), any document, comment, or infor 
mation that is accorded confidential or privileged status by the agency whose act 


non-confidential description of the nature of the material being transmitted AGF éhe 
purposes of this rule and Rule 81(h), the term “confidential information” includes 
business proprietary information as defined in 19 U.S.C. § 1677f(c) 

(2) An attorney or consultant may retain or otherwise have access to business pro- 
prietary information in the administrative record in an action described in 28 U.S.C 
§ 1581(c) if: (i) the attorney or consultant timely files with the court a Business Pro- 
prietary Information Certification which shall be substantially in the form set forth 
in Form 17 of the Appendix of Forms making each of the certifications therein re- 
quired or (ii) the court issues an order granting the attorney or consultant access to 
such information. Upon meeting either of these requirements, the attorney or consul- 
tant shall retain or coun access to business proprietary information pursuant to the 
terms of the Appendix on Access to Business Proprietary Information Pursuant to 
Rule 71(c). 

(3) A Business Proprietary Information Certification for an attorney or consultant 
representing or retained on behalf of a party or applicant for intervention is timely if 
it is filed: (i) at the time the summons or application for intervention is filed, as appli- 
cable or (ii) at any other time if the party or applicant for intervention is, at the time of 
filing, represented by an attorney who retains or has access to business proprietary 
information pursuant to this rule. 

(4) When an attorney or consultant has access to business proprietary information 
in an action pursuant to subdivision (2) and (i) the attorney terminates the attorney’s 
appearance in the action, (ii) the consultant ceases to be retained for purposes of the 
action, (iii) the time period for appealing a final judgment in the action has expired 
without the filing of a notice of appeal or (iv) all appeals of the action have concluded, 
the attorney or consultant shall promptly file with the court and serve upon parties a 
Notice of Termination of Access to Business Proprietary Information which shall be 
substantially in the form set forth in Form 18 of the Appendix of Forms, certifying 
that the attorney or consultant meets the requirements therein. Such notice shall 
also be mailed to: Secretary, United States International Trade Commission, when a 
determination of that Commission is contested; and to APO Unit, United States De- 
partment of Commerce, when a determination of that Department is contested. 

(5) If filed fewer than 31 days after the date of service of the complaint, any Certifi 
cation under subdivision (2) or other request for access to business proprietary infor- 
mation, in addition to being served upon all parties to the action, shall be served on 
any interested party described in Rule 3(f) that has not become a party to the action as 
of the time of service. 


1KQ1 
RQ f 
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d) Documents in an Action Described in 28 U.S.C. § 
(e) Documents Filed-Copies. * * * 


f) Filing of the Record With the Clerk of the Court-Wh 
PRACTICE COMMENT: * * * 


As amended July 28, 1988, eff. Nov. 1, 1988; Oct. 3, 1990, eff. . 
eff. Jan. 1, 1998; Jan. 25, 2000, eff. May 1, 2000.) 





5) £] e Vale f Amendments a 
(t) Effective Date of Amendments. The amendments adopted by the court on January 25 
2000 shall take effect on May 1, 2000. They govern all proceedings in actions brought after 
they take effect and also all further proceedings in actions then pending, except to the ex- 
tent in the opinion of the court their application in a particular action pending when the 


amendments take effect would not be feasible or would work injustice, in which event the 
former procedure applies. 
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